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Introduction 

On December 22, 2017, the so-called Tax Cuts and Jobs Act (HR 

1) (Pub L 115–97, 131 Stat 2054) was signed by the President and 

became law. Although both the House and Senate versions of the 

legislation carried the name “Tax Cuts and Jobs Act,” the bill 

that emerged from the congressional conference committee had the 

more mundane official title of “An Act to provide for 

reconciliation pursuant to titles II and V of the concurrent 

resolution on the budget for fiscal year 2018.” For the sake of 

convenience, throughout this article it will be referred to 

simply as “the Act.” The following is a general overview of 

selected provisions that may be of interest to our readers. 

Readers should consult with their own accounting and legal 

professionals to determine how the Act will affect their 

personal and business tax liabilities.  

Individual Tax Changes 

Tax Rates. Before the Act, individuals were subject to six 

tax rates ranging from 10 percent to 39.6 percent. Under the 

Act, for tax years beginning after December 31, 2017, and before 

January 1, 2026, individuals are subject to seven tax brackets 

and estates and trusts are subject to four tax brackets: 

For married individuals filing joint returns, the rates and 

brackets are 

10 percent on taxable income from zero to $19,050 

12 percent on taxable income over $19,050 to $77,400 

22 percent on taxable income over $77,400 to $165,000 



24 percent on taxable income over $165,000 to $315,000 

32 percent on taxable income over $315,000 to $400,000 

35 percent on taxable income over $400,000 to $600,000 

37 percent on taxable income over $600,000 

For single individuals, the rates and brackets are 

10 percent on taxable income from zero to $9,525 

12 percent on taxable income over $9,525 to $38,700 

22 percent on taxable income over $38,700 to $82,500 

24 percent on taxable income over $82,500 to $157,500 

32 percent on taxable income over $157,500 to 200,000 

35 percent on taxable income over $200,000 to $500,000 

37 percent on taxable income over $500,000 

For estates and trusts, the rates and brackets are 

10 percent on taxable income from zero to $ 2,550 

24 percent on taxable income over $2,550 to $9,150 

35 percent on taxable income over $9,150 to $12,500 

37 percent on taxable income over $12,500 

[Tables are also provided for individuals filing as head of 

household or married filing separately.] IRC §1. 

Standard Deduction. Taxpayers can reduce their adjusted gross 

income by the standard deduction or the sum of itemized 

deductions. For tax years after December 31, 2017, and before 

January 1, 2026, the standard deduction is increased as follows: 

$24,000 for married individuals filing joint returns; $18,000 

for head of household filers; $12,000 for all other taxpayers. 

These amounts will be adjusted for inflation in tax years 

beginning in 2018. The additional standard deduction for the 

elderly and the blind is unchanged. IRC §63.  

Personal Exemptions Suspended. For tax years beginning after 

December 31, 2017, the deduction for personal exemptions is 

effectively suspended by reducing the personal exemption amount 

to zero. Conforming changes are made in other provisions in the 



Internal Revenue Code that refer to the personal exemption 

amount. The Act provides that the IRS can administer the 

withholding tax rules under IRC §3402 for tax years beginning 

before January 1, 2019, without regard to this change. IRC §151.  

Kiddie Tax. For taxable years beginning after December 31, 

2017, taxable income earned by a child is taxable at the rates 

and brackets provided for single individuals and taxable 

unearned income is taxable at the rates and brackets provided 

for estates and trusts. IRC §1(j)(4).  

Capital Gains. The Act generally retains pre-Act maximum 

rates and breakpoints for capital gains and qualified dividends. 

For tax years beginning after December 31, 2017, the breakpoints 

will be indexed for inflation using chained CPI-U. IRC §1(h).  

Child Tax Credit. The child tax credit is increased to 

$2,000, and a nonrefundable credit is provided for certain 

nonchild dependents. The amount of credit that is refundable is 

increased to $1,400 per child (which is indexed for inflation). 

The earned income threshold for the refundable portion of the 

credit is decreased from $3,000 to $2,500. The income level at 

which the credit phases out is increased to $400,000 for married 

taxpayers filing jointly and $200,000 for all other taxpayers 

(which amounts are not indexed for inflation). No credit will be 

allowed unless the child’s social security number is provided. 

This provision is effective for taxable years beginning after 

December 31, 2017, and before January 1, 2026. IRC §24.  

State and Local Tax Deduction. One of the most controversial 

provisions in the Act involves limitations on the deductibility 

of state and local taxes, since this provision is more 

detrimental to “Blue” states, many of which are states that pay 

more in taxes to the federal government than they receive in 

benefits (sometimes referred to as “donor” states). For taxable 

years beginning after December 31, 2017, and before January 1, 



2026, taxpayers can deduct up to $10,000 ($5,000 for married 

taxpayers filing separately) as an itemized deduction per year 

of state income or property taxes. Foreign real estate taxes are 

not deductible. This provision does not affect deduction of 

taxes incurred by a business. IRC §164.  

Mortgage and Home Equity Indebtedness Interest Deduction. 

Before the Act, taxpayers could deduct mortgage interest on a 

mortgage of up to $1 million ($500,000 for married taxpayers 

filing separately), plus $100,000 of home equity debt. 

The Act reduces the mortgage interest limitation on new 

mortgages to $750,000 ($375,000 for married taxpayers filing 

separately), and suspends the deduction for interest on home 

equity debt. For taxable years beginning after December 31, 

2025, the limitation of mortgage interest deduction is restored 

to $1 million and the suspension on deductibility of interest on 

home equity debt lapses. 

The new lower limit on mortgages of $750,000 does not apply 

to (1) mortgages taken out before December 15, 2017, or (2) 

taxpayers who entered into a binding contract before December 

15, 2017, to buy a principle residence and close the purchase 

before January 1, 2018. An unusual provision seems to allow the 

purchase to be delayed until April 1, 2018, and still qualify 

for the higher $1 million mortgage limit. The $1 

million/$500,000 limitations continue to apply to taxpayers who 

refinance existing mortgage debt that was incurred before 

December 15, 2017, to the extent the refinanced debt does not 

exceed the amount of the existing mortgage debt and the term of 

the original mortgage has not expired. IRC §163.  

Alimony. Before the Act, alimony and separate maintenance 

payments were deductible by the payor spouse and taxable to the 

payee spouse. Under the Act, for any divorce or separation 

agreement executed after December 31, 2018 (or executed before 



that date but modified after that date, and such modification 

provides that this amendment will apply), alimony and separate 

maintenance payments are not deductible by the payor spouse and 

are not taxable to the payee spouse. IRC §215.  

Miscellaneous Itemized Deductions. Before the Act, taxpayers 

were allowed to deduct certain miscellaneous items to the extent 

they exceeded 2 percent of the taxpayer’s adjusted gross income. 

For taxable years beginning after December 31, 2017, and before 

January 1, 2026, the deduction of miscellaneous itemized 

deductions is suspended. This includes the deduction for tax 

preparation expenses. Higher income taxpayers who deducted 

miscellaneous itemized deductions were subject to an additional 

limitation. Taxpayers who exceeded a threshold amount had to 

reduce their miscellaneous itemized deductions by 3 percent of 

the amount of the taxpayer’s adjusted gross income exceeding the 

threshold amount, subject to a maximum reduction of no more than 

80 percent of all itemized deductions. This provision is 

suspended for taxable years beginning after December 31, 2017, 

and before January 1, 2026. IRC §67. 

Qualified Bicycle Commuting Exclusion. Before the Act, 

employees were allowed to exclude up to $20 per month in 

qualified bicycle reimbursements from their employers. The Act 

suspends this exclusion for taxable ears beginning after 

December 31, 2017, and before January 1, 2026. IRC §132(f).  

Exclusion for Moving Expenses. Before the Act, taxpayers 

could take an above-the-line deduction for moving expenses to 

take a new job or start a new business. If the taxpayer’s new 

employer paid for the moving expenses, the taxpayer could 

exclude this benefit from taxable income. 

For tax years beginning after December 31, 2017, and before 

January 1, 2026, the exclusion for moving expense reimbursement 

is suspended, so if an employer directly pays moving expenses or 



reimburses a taxpayer for those expenses, the employee is 

taxable on that amount. IRC §132(g). If the taxpayer pays the 

moving expenses, the deduction for moving expenses by the 

employee who is moving for a new job is likewise suspended. IRC 

§217(k). An exception to these suspensions is the 

reimbursement/deduction of moving expenses by members of the 

Armed Forces on active duty who move pursuant to a military 

order and incident to a permanent change of station. 

Deduction for Living Expenses of Members of Congress. Before 

the Act, members of Congress were entitled to deduct up to 

$3,000 of living expenses when they were away from home. The Act 

eliminates this deduction. IRC §162(a). 

Medical Expense Deduction. Before the Act, individuals were 

allowed to deduct unreimbursed medical expenses only to the 

extent those expenses exceeded 10 percent of the taxpayer’s 

adjusted gross income. The Act reduces the threshold to 7.5 

percent of the taxpayer’s adjusted gross income, so taxpayers 

will be entitled to deduct more of their medical expenses. This 

provision is effective for taxable years beginning after 

December 31, 2016, and ending before January 1, 2019 (so medical 

expense deductions for 2017 are based on the 7.5 percent 

limitation). A special effective date is provided for taxpayers 

age 65 or older—the effective date is the taxable year beginning 

after December 31, 2012. IRC §213(f). 

Repeal of Obamacare Individual Mandate. Before the Act, the 

Affordable Care Act (the ACA or “Obamacare” (Pub L 111–148, 124 

Stat 119)) required that individuals who were not covered by a 

health care plan that provided at least minimum essential 

coverage were required to pay a penalty with their federal 

income tax return. Under the Act, the penalty is reduced to 

zero. IRC §5000A(c). The remainder of the ACA, including the 3.8 



percent net investment income tax and the 0.9 percent additional 

Medicare tax, remain in effect. 

Alternative Minimum Tax. Although President Trump vowed to 

eliminate the Alternative Minimum Tax (AMT), the AMT is still in 

effect for noncorporate taxpayers, but the exemption amount is 

significantly increased to $109,400 (up from $78,750) for joint 

returns and surviving spouses; $70,300 for single taxpayers (up 

from $50,600), and $54,700 for taxpayers married filing 

separately (up from $39,375). The exemption amounts are reduced 

(but not below zero) by an amount equal to 25 percent of the 

amount by which the alternative minimum taxable income (AMTI) 

exceeds the phase-out amounts, which were increased to $1 

million for joint returns and surviving spouses and $500,000 for 

single taxpayers. 

As discussed more fully below, the AMT for C corporations is 

eliminated. 

Education Related Expenses: 

ABLE Accounts. Effective for taxable years beginning after 

December 22, 2017, and before January 1, 2026, ABLE Accounts 

(provided for in IRC §529A, under the Achieving a Better Life 

Experience Act of 2014) enable persons with disabilities and 

their families to fund tax-preferred savings accounts to pay for 

certain qualified disability-related expenses. The amount of 

contributions that can be made is linked to the annual gift tax 

exemption in effect in the year of the contribution ($15,000 for 

2018). Under the Act, the amount that can be contributed is 

increased to the sum of the annual gift tax exemption amount 

plus the lesser of (1) the federal poverty line for a one-person 

household or (2) the individual’s compensation for the year. IRC 

§529A(b).  

In addition, the disabled person can claim the “saver’s 

credit” under IRC §52B for contributions made to his or her ABLE 



Account, and roll over amounts in a 529 Plan to the ABLE Account 

without penalty, provided the owner of the ABLE Account is a 

designated beneficiary of the 529 account or a member of the 

designated beneficiary’s family. IRC §529(c)(3). These 

provisions are effective after December 22, 2017.  

529 Accounts. Before the Act, funds in a 529 Account could 

only be used for qualified higher education expenses (improper 

uses were subject to tax plus a 10 percent penalty). The Act 

permits 529 Accounts to be used to pay up to $10,000 towards 

tuition at elementary and secondary public, private, or 

religious schools annually on a per-student basis (and not on a 

per-account basis). IRC §529(c)(7). 

Student Loans. Students aren’t given many breaks on student 

loans these days. The Act provides that student loans discharged 

on the death or total and permanent disability of a borrowing 

student are not taxable. This provision is effective for 

discharges of indebtedness after December 31, 2017. IRC §108(f).  

New Deferral Election for Employee Stock Grants. Before the 

Act, an employee who received a stock grant from his or her 

employer directly or by grant of a stock option was subject to 

tax on the value of the stock at such time as the stock became 

transferable or no longer subject to a risk of forfeiture (for 

example, the stock becomes fully vested). The Act provides that, 

for stock grants or options settled after December 31, 2017, a 

qualified employee can elect to defer the recognition of income 

for income tax purposes (but not for FICA and FUTA). The 

election must be made within 30 days after the first time the 

employee’s right to the stock is substantially vested or is 

transferable, whichever occurs first. If the election is made, 

the income has to be reported for the tax year that includes the 

earliest of (1) the first date the stock becomes transferable; 

(2) the date the employee becomes an “excluded” employee; (3) 



the date on which any stock of the employer corporation becomes 

tradeable on an established securities market; (4) the date 5 

years from the first date the employee’s right to the stock 

becomes transferrable or substantially vested; or (5) the date 

on which the employee revokes his or her election. An “excluded” 

employee includes (1) an employee who owned at least 1 percent 

of the employer corporation within the last 10 years, and (2) 

who is or has been at any time the CEO, CFO, or, within the last 

10 years, was one of the four highest paid employees of the 

employer corporation. This provision is effective for stock 

options exercised or restricted stock settled after December 31, 

2017. IRC §83(i). 

Deductions for Casualty and Theft Losses (IRC §165). Before 

the Act, taxpayers could deduct casualty and theft losses 

sustained during the taxable year, subject to two limitations: 

Personal casualty and theft losses were deductible only to the 

extent they exceeded $100 and 10 percent of the taxpayer’s 

adjusted gross income. 

The Act temporarily suspends the deduction for casualty and 

theft losses. Under it, a taxpayer may claim a casualty loss (to 

the extent it exceeds insurance or other reimbursements and 

subject to other limitations in IRC §165) only if the loss is 

attributable to a disaster declared by the President under 

Section 401 of the Robert T. Stafford Disaster Relief and 

Emergency Assistance Act (&#x200e;42 USC §§5121–5208). Taxpayers 

can continue to offset gains from a casualty by associated 

losses. This provision applies to losses in taxable years 

incurred after December 31, 2017, and before January 1, 2026. 

IRC §165(h).  

This could cause extreme financial hardships for taxpayers 

who incur substantial casualty losses. For example, if the 

recent fires in California had occurred in 2018, and were not 



declared a disaster by the President despite the numerous deaths 

and destruction of many homes and other structures, the persons 

harmed would not be allowed to deduct their losses. A casualty 

affecting only one or several homes would never qualify. 

Gambling Losses. Before the Act, taxpayers could claim 

gambling losses to the extent of gambling winnings. However, 

other expenses such as transportation and admission fees were 

deductible. The Act modifies IRC §165(d) to provide that all 

expenses for carrying out gambling transactions (including, but 

not limited to, transportation costs and admission fees) are 

limited to the extent of gambling winnings. This provision is 

effective for taxable years beginning after December 31, 2017, 

and before December 31, 2026. IRC §165(d).  

Extension of Time to Contest IRS Levy. The Act increases the 

period in which a taxpayer (or third party subject to a levy) 

can contest an IRS levy from 9 months to 2 years, effective for 

levies made after December 22, 2017 (the date of enactment of 

the Act), and for levies made on or before that date if the 9-

month period has not expired. IRC §§6343, 6532(c). 

New Measure of Inflation. A number of tax provisions are 

annually adjusted to reflect inflation. Before the enactment of 

the Act, the measure used was the CPI-U (Consumer Price Index 

for urban customers). The Act provides that, for tax years 

beginning after December 31, 2017, the inflation adjustment 

shall be based on “chained” CPI-U (C-CPI-U). Chained CPI-U 

generally grows at a slower pace than CPI-U because it takes 

into account a consumer’s ability to substitute one good for 

another in response to relative price changes. This is a 

permanent change applicable to taxable years beginning after 

December 31, 2017. IRC §1(f)(3). 



Business Tax Provisions 

Reduction of Corporate Tax Rate. One of the most significant 

changes in the Act is the reduction in the tax rate applicable 

to C corporations. Before the Act, the maximum corporate tax 

rate ranged from 15 percent on taxable income of less than 

$50,000 to 35 percent on taxable income in excess of $10 

million. For taxable years beginning after December 31, 2017, 

the corporate tax rate is reduced to 21 percent. This brings the 

corporate tax rate more in line with rates imposed on 

corporations that are members of the Organisation for Economic 

Cooperation and Development (for which the average rate is 22.5 

percent), and lawmakers hope the reduced rate will attract 

foreign investors, reduce the incentive for U.S. corporations to 

shift capital to foreign countries, and create more U.S.-based 

jobs. IRC §11. 

Alternative Minimum Tax for Corporations. The Act repeals the 

AMT for corporations, effective for taxable years beginning 

after December 31, 2017. IRC §38(c)(6)(E). 

Conversions of S Corporations to C Corporations. Because of 

the reduction of the tax rate applicable to C corporations, many 

S corporations may want to convert to C corporation status. 

Generally, when a taxpayer changes its accounting method, 

certain adjustments are required under IRC §481 to prevent 

double deductions and other benefits to the converting 

corporation. The Act provides that an “eligible terminated S 

corporation” that revokes its S corporation election shall take 

such adjustments ratably over 6 years, beginning with the change 

year. An “eligible terminated S corporation” is any C 

corporation (1) that was an S corporation on December 21, 2017 

(a day before the enactment of the Act); (2) that revokes its S 

election within 2 years from the date of enactment; and (3) 

whose owners are the same (and who own the same percentage of 



shares) on the date the S election is revoked as they were on 

the date of enactment. IRC §481. 

New Deduction for Pass-Through Income. One of the most 

publicized provisions in the Act is a new deduction based on 

pass-through income—IRC §199A—which is available to taxpayers 

other than C corporations. Although this provision is commonly 

described as a 20 percent deduction, the actual provision is 

more complex. Taxpayers will need further guidance to fully 

understand this provision. 

The so-called 20 percent deduction is available to members of 

limited liability companies, partners in partnerships, 

shareholders in S corporations, and sole proprietors. The 

deduction is also available to trusts and estates, and 

incorporates rules under IRC §199 for apportioning the deduction 

between fiduciaries and beneficiaries. 

The §199A deduction is not taken into account to compute 

“adjusted gross income”; instead, it is a deduction from 

“taxable income” and is available to both itemizers and 

nonitemizers.  

Generally, IRC 199A allows a deduction for each taxable year 

equal to the sum of (1) and (2) below, where 

(1) is the lesser of— 

(A) the taxpayer’s “combined qualified business income 

amount” (the 20 percent limitation is applied in the definition 

of “combined qualified business income amount”) or  

(B) 20 percent of the excess of (i) the taxpayer’s taxable 

income over (ii) the sum of net capital gain and aggregate 

qualified cooperative dividends, and  

(2) is the lesser of— 

(A) 20 percent of qualified cooperative dividends or 

(B) taxable income (reduced by net capital gain). IRC 

§199A(a). 



An overall limitation provides that the deduction cannot 

exceed the taxpayer’s taxable income reduced by net capital 

gains. 

For purposes of the foregoing, the term “combined qualified 

business income amount” is the sum of (1) and (2) below, where 

(1) is the lesser of— 

(A) 20 percent of the taxpayer’s “qualified business income” 

(IRC §199A(b)(1)) or  

(B) the greater of (i) 50 percent of W-2 wages paid, or (ii) 

the sum of 25 percent of W-2 wages plus 2.5 percent of the 

unadjusted basis of qualified property (IRC §199A(b)(2)); and  

(2) is equal to 20 percent of qualified REIT dividends and 

qualified publicly traded partnership income. 

For taxpayers whose “qualified business income” is not more 

than $157,500 for single taxpayers or $315,000 for joint filing 

taxpayers, the “combined qualified taxable income” is equal to 

20 percent of the taxpayer’s “combined qualified business 

income,” and the W-2 wages/unadjusted basis of property test in 

IRC §199A(b)(2) is not taken into account. The threshold amounts 

will be adjusted for inflation for taxable years beginning after 

2018. 

For taxpayers whose “qualified business income” exceeds the 

$157,500/$315,000 thresholds, the W-2 wages/unadjusted basis of 

property limitation in IRC §199A(b)(2) is applied, and may 

reduce the allowable deduction below 20 percent of qualified 

business income. 

“Qualified business income” means net income effectively 

connected to a U.S. trade or business, but excluding capital 

gains and losses and specified passive income and losses. 

“Qualified property” means tangible property that is subject to 

depreciation and is used in the qualified trade or business. 

Reasonable compensation paid to sole proprietors or S 



corporation shareholders for services and guaranteed payments to 

partners for services are not included in “qualified business 

income.” 

Service businesses are generally excluded from §199A. The 

excluded services businesses are listed in IRC §1202(e)(3) and 

include (1) health care, law, accounting, actuarial science, 

performing arts, consulting, athletics, financial services, 

brokerage services, or any service business where the principal 

asset of the trade or business is the reputation or skill of one 

or more of its employees; and (2) businesses that provide 

investing services, investment management, trading, or dealing 

in securities, partnership interests, or commodities. 

Engineering and architecture are also listed in IRC §1202(e)(3), 

but IRC §199A expressly provides that such service businesses 

are not treated as service businesses for purposes of this 

deduction. 

A limited exception is made for service businesses—and they 

can qualify for the §199A deduction—if the taxpayer’s taxable 

income is less than the “threshold amount” of $157,500 for 

single taxpayers and $315,000 for joint return filers. Once the 

income of taxpayers in service businesses reaches the threshold 

amounts, the deduction is subject to reduction and is totally 

phased out once their taxable income reaches $207,500 (single 

taxpayers) or $415,000 (joint return filers). 

Specified agricultural and horticultural cooperatives qualify 

for the 20 percent deduction for taxable years beginning after 

December 31, 2017, but not after December 21, 2025. 

An accuracy-related penalty (equal to 20 percent of the 

underpayment of tax) applies if the taxpayer who claims the 

deduction under IRC §199A understates his or her tax due by more 

than 5 percent. Generally, the understatement of tax must be at 

least 10 percent before a taxpayer becomes subject to this 



penalty. Internal Revenue Code §199A applies to taxable years 

beginning after December 31, 2017. 

Carried Interest. Several years ago, it became widely known 

that fund managers were receiving partnership interests in 

partnerships that invest in and manage investment fund assets 

(such as stocks, bonds, and similar assets) in exchange for the 

managers’ investment management services (not purchased for cash 

or other assets), and then reporting their share of gain on the 

sale of such assets as capital gain (and long-term capital gain 

for assets held for more than 1 year) rather than ordinary 

income, even though compensation for providing services is 

generally taxable as ordinary income. Even though President 

Trump campaigned on getting rid of the carried interest, it 

survived, but with one tweak. Under the Act, fund managers can 

report their share of investment income as long-term capital 

gain only if the investment fund holds the asset for at least 3 

years (in contrast to the standard 1-year holding period for 

long-term capital gain). This provision also applies to real 

estate held for rental or investment. Several publications have 

reported that most investments held by these funds are typically 

held for more than 3 years already, so this tweak may not have 

much impact. In any event, it is effective for taxable years 

beginning after December 31, 2017. IRC §1061. 

Depreciation of Assets: Changes to IRC §168. Before the Act, 

most nonresidential real property was depreciable under the 

modified accelerated cost recovery method (MACRS) over 39 years, 

and residential rental property was depreciable over 27.5 years. 

Certain real property was required to be depreciated over 40 

years on a straight-line basis under the alternative 

depreciation system (ADS); taxpayers not required to depreciate 

under the ADS could generally elect to do so. Certain 

improvements made to real property that met the definitions of 



“qualified leasehold improvements,” “qualified retail 

improvement property,” and “qualified retail improvements” were 

depreciable over 15 years under the MACRS and over 39 years 

under the ADS. 

The Act retains the MACRS recovery periods of 39 and 27.5 

years for nonresidential real property and residential rental 

property, respectively, but reduces the ADS recovery period for 

residential real property from 40 years to 30 years. 

The Act also repeals the categories of “qualified leasehold 

improvements,” “qualified retail improvement property,” and 

“qualified retail improvements,” and adds a new category 

referred to as “qualified improvement property.” “Qualified 

improvement property” is defined as improvements made to an 

interior portion of a building that is nonresidential real 

property that is placed in service after the date the building 

is first placed in service. “Qualified improvement property” 

does not include expenses incurred to enlarge a building, an 

elevator or escalator, or the internal structural framework. 

According to the Conference Report, “qualified improvement 

property” is depreciable over 15 years under the MACRS and 20 

years under the ADS. The actual text of the Act does not clearly 

provide for such provisions and will likely be corrected in 

technical correction legislation. (Tax legislation is so complex 

that it is not uncommon to find errors in the actual text; 

errors are routinely corrected in “technical correction 

legislation.”) These changes are effective for property placed 

in service for taxable years beginning after December 31, 2017. 

See generally IRC §168. 

Bonus Depreciation of Capital Assets. Before the Act, IRC 

§168(k) permitted “bonus depreciation” in the year placed in 

service for (1) 20-year property; (2) computer software; (3) 

water utility property; and (4) qualified improvement property, 



as long as the property was new and placed in service before 

January 1, 2020 (January 1, 2021, for longer production assets 

and certain aircraft). The bonus depreciation permitted was 50 

percent in 2017, 40 percent in 2018, 30 percent in 2019, and no 

bonus depreciation in later years. 

The Act allows corporations to deduct 100 percent of the cost 

of depreciable equipment for equipment acquired and placed in 

service and to specified plants planted or grafted after 

September 27, 2017, and before January 1, 2023 (January 1, 2024, 

for longer production period property and certain aircraft). 

After that point, the depreciation percentage is reduced as 

follows: 

 

 

 

Placed in Service Year 

 

Bonus Depreciation 
Percentage for Qualified 
Property in General / Specified 
Plants 

 

Bonus Deprecation 
Percentage for Longer 
Production Property and 
Certain Aircraft 

 

Sept. 28, 2017, to Dec. 31, 2022
  

 

100 percent 

 

100 percent 

 

2023 

 

80 percent 

 

100 percent 

 

2024 

 

60 percent 

 

80 percent 

 

2025 

 

40 percent 

 

60 percent 

 

2026 

 

20 percent 

 

40 percent 

 

2027 

 

None 

 

20 percent 

 

2028 and thereafter 

 

None 

 

None 

 



Further changes include elimination of the requirement that 

the original use of the property commence with the taxpayer 

(i.e., used property qualifies). A transition rule permits 

taxpayers, for the taxpayer’s first taxable year ending after 

September 27, 2017, to elect to apply 50 percent bonus 

depreciation rather than 100 percent. 

Certain assets are not eligible for bonus depreciation, 

including property used to provide electricity, water, sewage 

disposal services, gas, or steam by a governmental unit, and 

property used in certain businesses using floor plan financing 

debt (i.e., debt used to finance acquisition of any “self-

propelled vehicle” used to transport people or property on 

public roads). IRC §168(k).  

Bonus Depreciation for Qualified Films, Television, and Live 

Theatrical Productions. Before the Act, producers of qualifying 

films, television shows, and live theatrical productions could 

elect to deduct up to $15 million in the year the costs are 

incurred ($20 million if the production took place in certain 

distressed areas) under IRC §181. To qualify, 75 percent of the 

total compensation paid (excluding participations and residuals) 

had to be for services performed in the U.S. by actors, 

production personnel, directors, and producers. Pornography did 

not qualify. 

The Act expands bonus depreciation to apply to qualifying 

films, television shows, and live theatrical productions placed 

in service after September 27, 2017, in accordance with the 

table described in the preceding section, so that 100 percent of 

the cost of a film, television show, or live theatrical 

production can be deducted in the year placed in service. For 

this purpose, a film, television show, or live theatrical 

production is “placed in service” at the time of its initial 



release, broadcast, or live staged performance to an audience. 

IRC §168(g), (k). 

Limitation on Interest Expense. Before the Act, business 

taxpayers were generally entitled to deduct interest expenses, 

subject to several limitations. For noncorporate taxpayers, 

interest related to investments was limited in deduction to 

investment income. Under the earnings-stripping provisions, 

interest deductions were disallowed if the payor’s debt-to-

equity ratio exceeded 1.5 to 1, the net interest expenses 

exceeded 50 percent of the taxpayer’s adjusted gross income, and 

the interest was payable to certain described payees.  

The Act limits the amount of interest expense that can be 

deducted by large businesses to the sum of (1) business interest 

income; (2) 30 percent of the adjusted taxable income for the 

year at issue; and (3) floor plan financing interest (which is 

fully deductible). Investment interest expense and investment 

interest income is not taken into account when applying this 

limitation. 

In computing “adjusted taxable income,” taxpayers do not take 

into account business interest income, business interest 

expense, net operating losses, or the new 20 percent deduction 

for pass-through income. In addition, for taxable years 

beginning after December 31, 2017, and before January 1, 2022, 

deductions for depreciation, amortization, and depletion are not 

taken into account in computing “adjusted taxable income”; after 

that, these items are taken into account. 

Businesses whose average annual gross receipts for the 3 

prior years do not exceed $5 million are not subject to this 

limitation. In addition, the following businesses are not 

subject to this interest limitation unless they elect to be: 

real property, farming, and the furnishing or sale of electrical 

energy, water, sewage disposal services, distribution of gas or 



steam, or pipelines that transport gas or steam. For 

partnerships and S corporations, the limitation is computed at 

the partnership and corporate level. Any interest disallowed as 

a deduction under this provision can be carried forward 

indefinitely. These changes are effective for taxable years 

beginning after December 31, 2017. IRC §163(j). 

Modifications to Depreciation for Luxury Automobiles. The Act 

increases the depreciation limitations under IRC §280F for 

luxury automobiles. For automobiles placed in service after 

December 31, 2017, for which bonus depreciation is not elected 

under IRC §168(k), the maximum depreciation is $10,000 in the 

first year, $16,000 in the second year, $9,600 in the third 

year, and $5,760 for the fourth and later years until fully 

depreciated. The limitations are indexed for inflation for 

luxury automobiles placed in service after 2018. 

This provision removes computers and peripheral equipment 

from the definition of “listed property,” and such property is 

no longer subject to the more stringent substantiation 

requirements applicable to listed property. IRC 

§280F(d)(4)(A)(iv). 

Modifications to Treatment of Certain Farm Property. The Act 

shortens the recovery period from 7 to 5 years for any machinery 

or equipment (other than grain bins, cotton ginning assets, 

fences, or other land improvements) used in a farming business, 

the original use of which commences with the taxpayer and is 

placed in service after December 31, 2017. It also repeals the 

required use of the 150 percent declining balance method for 3-, 

5-, 7-, and 10-year property used in a farming business. The 150 

percent declining balance method will still apply to 15-year or 

20-year property used in a farming business. IRC §168. 

Immediate Expensing. Internal Revenue Code §179 allows a 

taxpayer to elect to expense the cost of “qualifying property” 



(generally, depreciable tangible personal property purchased for 

use in a trade or business), rather than recover the cost 

through depreciation deductions. Before the Act, the maximum 

amount that a taxpayer could expense was $500,000 for qualifying 

property placed in service in a taxable year. The $500,000 was 

reduced by the cost of qualifying property placed in service 

that year that exceeded $2 million.  

The Act increases the maximum amount a taxpayer can expense 

under IRC §179 to $1 million, and the phase-out threshold amount 

to $2.5 million. 

The Act also expands the definition of §179 property to 

include (1) qualified improvement property (defined in IRC 

§168(e)(6)) and (2) certain improvements to nonresidential real 

property placed in service after the date that the real property 

was first placed in service, including roofs, heating, 

ventilation, and air-conditioning property, fire protection and 

alarm systems, and security systems. In addition, the Act allows 

this deduction to be taken for both new and used property. 

Passenger automobiles subject to IRC §280F are eligible for 

§179 expensing only to the extent of the dollar limitation in 

IRC §280F. For sports utility vehicles above 6,000 pounds and 

less than 14,000 pounds not subject to §280F, the Act limits the 

maximum amount that can be expensed under IRC §179 to $25,000.  

The $1 million, $2.5 million, and $25,000 limitations are 

indexed for inflation after 2018. These changes are effective 

for property placed in service in taxable years beginning after 

December 31, 2017. 

Accounting Methods. Before the Act, many taxpayers were 

required to use the accrual method of accounting, the percentage 

of completion method in the case of construction contracts, 

inventory accounting, and other specialized methods of 

accounting. 



The Act expands the universe of taxpayers that are allowed to 

use the cash method of accounting. Under the Act, the cash 

method of accounting can generally be used by taxpayers as long 

as the taxpayer’s gross receipts do not exceed $25 million for 

the 3 prior taxable-year periods. The $25 million threshold will 

be indexed to inflation for taxable years beginning after 2018 

(rounded to the nearest $1 million). The exceptions from the 

required use of the accrual method of accounting for qualified 

personal service corporations, partnerships without C 

corporation partners, S corporations, and other pass-through 

entities will continue. Such entities can use the cash method of 

accounting without regard to whether they meet the $25 million 

gross receipts test. 

The Act further exempts certain taxpayers from the 

requirement to maintain inventories. Taxpayers whose gross 

receipts do not exceed $25 million (as adjusted for inflation) 

do not have to maintain inventories, but instead can use a 

method of accounting that either (1) treats inventories as 

nonincidental materials and supplies, as permitted under Treas 

Reg §1.162–3(a)(1), or (2) conforms to the taxpayer’s financial 

accounting treatment of inventories. 

In addition, such taxpayers do not have to follow the uniform 

capitalization rules in IRC §263A, and for construction 

businesses, are not required to use the percentage-of-completion 

accounting method. 

These provisions apply to taxable years beginning after 

December 31, 2017, except that the exception for small 

construction contracts from the requirement to use the 

percentage-of-completion method of accounting applies to 

contacts entered into after December 31, 2017. IRC §448.  

Repeal of Technical Termination of Partnerships. A 

partnership currently incurs a technical termination when there 



is a sale of more than 50 percent of the capital and profits 

interests in the partnership. Although this does not actually 

terminate the partnership, it can cause the termination of 

certain tax attributes. The Act repeals IRC §708(b)(1)(B) to 

preclude technical terminations effective for taxable years 

beginning after December 31, 2017. A partnership is still 

considered terminated when it no longer carries on a business. 

IRC §708. 

Amortization of Research and Experimental Expenditures. 

Before the Act, taxpayers could take an immediate deduction for 

certain research and experimental expenditures, or capitalize 

the expenditures and amortize them over 60 months or 10 years. 

The Act requires that such expenditures be capitalized and 

amortized over 5 years or, if the research was conducted outside 

of the U.S., 15 years. This provision applies to expenditures 

incurred after December 31, 2022. IRC §174.  

Deduction of Certain Fines and Penalties. Before the Act, IRC 

§162(f) prohibited the deduction of fines or penalties paid to 

the government for the violation of any law. The U.S. Supreme 

Court recently held, in Kokesh v SEC (2017) 581 US ___, 137 S Ct 

1635, that restitution paid to the Securities and Exchange 

Commission that was penal in nature was a nondeductible penalty. 

The Act provides an exception to the general rule that fines and 

penalties are nondeductible.  

Under the Act, payments are deductible in cases where the 

taxpayer establishes that the payment is restitution (including 

remediation of property) for damage or harm that may have been 

caused by a legal violation, or is paid to come into compliance 

with a law that was violated, and is identified as restitution 

or paid to come into compliance with a law. This applies only to 

cases where a government (or quasi-governmental entity) is the 

complainant or investigator. Reimbursements paid to a government 



agency for the costs of investigation or litigation incurred by 

the government agency are deductible. Government agencies are 

required to report to the IRS and the taxpayer the amount of 

settlement agreements when the payment exceeds $600. This report 

must separately identify amounts paid for restitution, 

remediation of property, or correction of noncompliance with a 

law. This provision does not apply to tax liabilities. It is 

effective for amounts paid or incurred on or after December 22, 

2017, except that this provision does not apply to binding 

orders or agreements entered into before that date. IRC §162(f). 

Net Operating Losses. Before the Act, net operating losses 

(NOLs) could be carried back 2 years and carried forward 20 

years to offset taxable income in such years. The Act amends IRC 

§172 to eliminate the 2-year carryback (except as described 

below), but allows NOLs to be carried forward indefinitely until 

the NOL is used up. In addition, NOL carryovers attributable to 

losses arising in years beginning after December 31, 2017, are 

increased annually to take into account the time value of money. 

For taxable years beginning after December 21, 2017, 90 percent 

of NOLs can be used to offset taxable income for taxable years 

ending on or before December 31, 2022; after that, 80 percent of 

NOLs can be used to offset taxable income. These limitations do 

not apply to property and casualty insurance companies. 

A limited carryback of NOLs is permitted in the case of 

certain disaster losses incurred in the trade or business of 

farming or by certain small businesses (defined as a 

corporation, partnership, or sole proprietorship whose average 

gross receipts for the 3-year period ending with the taxable 

year in which the loss is incurred do not exceed $5 million). 

Carryforward of Excess Business Losses. The Act imposes a 

significant limitation on the deductibility of “excess business 

losses” by individuals, partners of partnerships, and 



shareholders of S corporations on their income tax returns, and 

the excess is carried forward and treated as part of the 

taxpayer’s NOL in subsequent taxable years. An “excess business 

loss” is the excess of (1) aggregate deductions attributable to 

businesses conducted by the taxpayer over (2) the sum of 

aggregate gross income or gain from those businesses plus a 

threshold amount. The threshold amount is $250,000 (twice that 

amount in the case of married taxpayers filing jointly), and the 

threshold amount is indexed to inflation beginning after 

December 31, 2018. 

In the case of partners of partnerships and shareholders of S 

corporations, this provision is applied at the partner or 

shareholder level, and their share of income, gain, deduction, 

or loss is taken into account to apply this provision to those 

taxpayers. 

The passive loss rules of IRC §469 are applied before this 

new IRC §461(l). This provision is effective for taxpayers other 

than corporations for tax years beginning after December 31, 

2017. 

Like-Kind Exchanges. Internal Revenue Code §1031 is amended 

to limit its application to real estate not primarily held for 

sale. This is generally effective for exchanges engaged in after 

December 31, 2017, but an exception is provided for exchanges 

where either the relinquished property was sold or the 

replacement property was acquired on or before December 31, 

2017. 

Contributions to Capital. Generally, capital contributions to 

corporations in exchange for stock in the corporation are not 

treated as gross income to the corporation under IRC §118. The 

Act amends that section to provide that the term “contributions 

to capital” does not include (1) any contribution in aid of 

construction or any other contribution as a customer or 



potential customer, and (2) any contribution by a governmental 

entity or civic group. Accordingly, contributions described in 

(1) and (2) will be taxable to the corporation. 

This provision applies to any contributions described in (1) 

and (2) after the date of the Act’s enactment (December 22, 

2017), except that the provision will not apply to a 

contribution made by a governmental entity under a master 

development plan that was approved before that date. 

Lobbying Expenses. Generally, under current law lobbying 

expenses and campaign expenses are not deductible for tax 

purposes. However, a deduction is allowed for certain expenses 

incurred in lobbying local councils, similar governing bodies, 

and Indian tribal governments. In addition, a de minimis 

exception is provided for taxpayers who spend $2,000 or less of 

in-house expenses for lobbying. 

The Act repeals the deductibility of lobbying expenses in 

connection with local legislatures and Indian tribal 

governments, for amounts paid or incurred on or after December 

22, 2017, the date of enactment. IRC §162(e). 

Employee Achievement Awards. Internal Revenue Code §274(j) 

allows employers to make achievement awards to employees that 

are nontaxable to the employee and deductible to the employer 

(which deduction is limited to $400 in the case of a 

nonqualified plan award and $1,600 in the case of a qualified 

plan award.) The Act restricts the type of tangible personal 

property that can be given to an employee as an achievement 

award; namely, the following items cannot be granted as an award 

to an employee and qualify for the income exclusion to the 

employee and a deduction to the employer (subject to the dollar 

limits): (1) cash, cash equivalents, gift cards, gift coupons, 

gift certificates (other than arrangements where the employee 

has the right to select from an array of such items preapproved 



by the employer), or (2) vacations, meals, lodging, tickets to 

theater or sporting events, stocks, bonds, other securities, and 

similar items. These changes are effective for payments made 

after December 31, 2017.  

Patents Categorized as Capital Assets. The Act amends IRC 

§§1221 and 1231 to exclude patents, inventions, models, or 

designs as capital assets (copyrights, and literary, musical, 

and artistic compositions are already excluded). The Act did not 

repeal IRC §1235, which permits inventors to treat gain on the 

sale of all rights in patents as long-term capital gain. These 

changes are effective for dispositions after December 31, 2017. 

Limitations on Deduction of Sexual Harassment Damages. The 

Act provides that no deduction will be allowable in the case of 

any settlement or payment related to sexual harassment or sexual 

abuse if the settlement or payment is subject to a nondisclosure 

agreement. Attorney fees incurred in connection with such a 

settlement are also nondeductible. IRC §162(q). This provision 

is effective for amounts paid or incurred after the date of 

enactment (December 22, 2017). 

Reduction of Dividends Received Deduction. Before the Act, 

corporations were allowed to deduct a portion of dividends 

received from another domestic corporation. The amount of 

deductible dividends was generally 70 percent of the dividend 

received, 80 percent if the corporation receiving the dividend 

owned at least 20 percent of the stock of the corporation 

distributing the dividend, and 100 percent if both corporations 

are members of the same affiliated group. The Act reduces the 70 

percent dividend deduction to 50 percent, and the 80 percent 

dividend deduction to 65 percent. These changes are effective 

for taxable years after December 31, 2017. IRC §243. 

Repeal of Deduction for Income From Domestic Production 

Activities. Internal Revenue Code §199 was enacted in 2004 to 



encourage businesses to engage in manufacturing and other 

specified production activities within the U.S. For 2017, a 

deduction is allowable equal to the lesser of (1) 9 percent of 

the lesser of domestic qualified production activity income or 

taxable income, or (2) 50 percent of W-2 wages allocable to 

domestic production gross receipts. The following types of 

activities qualified for the §199 deduction: manufacture of 

tangible personal property, computer software, and sound 

recordings; production of qualified films; production of 

electricity, natural gas, or water; construction of real 

property; and architectural/engineering services. 

The Act repeals IRC §199, effective for noncorporate 

taxpayers for taxable years after December 31, 2017. 

Entertainment Expenses. Before the Act, taxpayers could 

deduct 50 percent of the cost of (1) activities generally 

considered to be entertainment, amusement, or recreation; (2) 

membership dues with respect to any club organized for business, 

pleasure, recreation, or other social purposes; or (3) 

facilities used in connection with any of the activities 

described in (1) or (2), as long as those expenses were related 

to the active conduct of the taxpayer’s trade or business. 

The Act repeals the deduction for entertainment expenses even 

when related to the taxpayer’s trade or business. The Act 

further provides that no deduction is allowable for providing 

transportation or reimbursement or payment of transportation 

expenses for an employee traveling between the employee’s 

residence and place of employment, unless necessary to insure 

the employee’s safety. As amended, §274 provides an exception 

for qualified bicycle commuting reimbursements (described in IRC 

§132(f)(5)(F)) paid after December 31, 2017, and before January 

1, 2026. However, the deduction for qualified bicycle commuting 



reimbursements is suspended for years before January 1, 2026, in 

another provision of the Act. 

Taxpayers may generally deduct 50 percent of food and 

beverage expenses associated with operating their trade or 

business (for example, meals consumed by employees on business 

travel). For amounts paid after December 31, 2017, and before 

January 1, 2026, 50 percent of expenses incurred by an employer 

to provide food and beverages to employees through an eating 

facility that meet the requirements of de minimis fringe 

benefits and are for the convenience of the employer are 

deductible. After December 31, 2025, such expenses are not 

deductible. IRC §274.  

Opportunity Zones. New sections are added to the Internal 

Revenue Code to provide for deferral of capital gains reinvested 

in qualified opportunity funds, and a permanent exclusion of 

capital gains from the sale or exchange of an investment in a 

qualified opportunity fund. Governors of each state will be 

entitled to submit nominations for a limited number of 

opportunity zones, based on the number of low-income communities 

in their state. These provisions do not apply after December 31, 

2026. See IRC §§1400Z–1—1400Z–2.  

Estate and Gift Taxes 

Before the Act, the first $5.6 million (as adjusted for 

inflation in years after 2011) per taxpayer was exempt from gift 

or estate tax. The Act provides that, for gifts and estates for 

decedents dying after December 31, 2017, and before January 1, 

2026, the exempt amount is increased to $10 million and the $10 

million is indexed to inflation occurring after 2011. The 

increased amount is expected to be about $11.2 million for 2018 

(or $22.4 million for a married couple). Although not mentioned 

in the Act’s provision, it is anticipated that the generation 



skipping transfer tax exemption, which is based on the basic 

exclusion provision, will be increased as well. These changes 

are effective for decedents dying or gifts made after December 

31, 2017, and before January 1, 2026. IRC §2010(c)(3). 

Exempt Organizations 

Charitable Contribution Deduction Limitation. Before the Act, 

the total charitable contribution deduction was limited to 50 

percent of a taxpayer’s “contribution base” (generally, adjusted 

gross income without reduction for the charitable contribution 

deduction and net operating loss carrybacks). The Act increases 

this percentage to 60 percent of a taxpayer’s contribution base 

for gifts to public charities and certain private foundations, 

effective for taxable years beginning after December 31, 2017, 

and before January 1, 2026. IRC §170.  

Excise Tax on Investment Income of Private Colleges. A new 

excise tax of 1.4 percent is applied to the net investment 

income of certain colleges and universities. Colleges and 

universities subject to this new excise tax are private 

institutions meeting the following tests: (1) it had at least 

500 students during the preceding taxable year; (2) more than 50 

percent of its students are located in the U.S.; and (3) the 

aggregate fair market value of its assets (excluding assets used 

directly to carry out its educational purposes) at the end of 

its preceding taxable year is at least $500,000 per student. 

Assets and net investment income of related organizations are 

taken into account if the organization is controlled by the 

private college or university. This provision applies to taxable 

years beginning after December 31, 2017. IRC §4968. 

Substantiation Requirement. Charitable contributions of $250 

or more are not deductible unless the donor obtains a 

contemporaneous written receipt from the donee charity. Before 



the Act, the IRS was authorized to issue regulations exempting 

donors from this substantiation requirement if the donee charity 

filed a return that included the same information.  

The Act repeals the donee charity reporting exemption, 

effective for tax years beginning after December 31, 2016. 

Donors are required in all cases to obtain contemporaneous 

written receipts from the donee charity. The IRS and the courts 

have in recent years rigorously enforced this requirement. IRC 

§170(f). 

Repeal of Deduction for Amounts Paid for College Athletic 

Event Seating Right. Before the Act, payors could deduct up to 

80 percent of the cost of tickets to athletic events as 

charitable contributions where the amount was paid to an 

institution of higher education and the amount would be 

deductible but for the fact that the taxpayer received the right 

to purchase tickets for an athletic event in an athletic stadium 

of the institution.  

The Act repeals this charitable deduction for payments made 

in taxable years beginning after December 31, 2017. IRC §170(l).  

Increase in UBTI for Certain Expenses. Charities qualified as 

exempt under IRC §501 are taxable on “unrelated business taxable 

income” (UBTI).  

The Act provides in new §512(a)(7) that a charity’s UBTI will 

be increased by any expense for which a deduction is not 

allowable under IRC §274 and which is paid by the charity for 

any qualified transportation fringe (as defined in IRC §132(f)), 

any parking facility used in connection with qualified parking 

(IRC §132(f)(5)(C)), and on any on-premises athletic facility 

(IRC §132(j)(4)(B)), unless such expense is directly connected 

with an unrelated trade or business conducted by the charity. 

These changes are effective for amounts paid or incurred after 

December 31, 2017.  



UBTI Computed Separately. The Act provides that charities 

that engage in more than one unrelated trade or businesses must 

compute the UBTI separately for each unrelated trade or business 

and UBTI for each trade or business cannot be below zero. 

Accordingly, a loss incurred by one unrelated trade or business 

will not offset the net income earned by another unrelated trade 

or business, but can be carried forward. IRC §512(a)(6). This 

provision is generally effective for taxable years beginning 

after December 31, 2017. 

This amendment applies to amounts paid or incurred after 

December 31, 2017. Losses incurred in the years before 2018 are 

not affected by this provision. This new provision does not 

limit the deduction allowed in IRC §512(b)(12).  

Excise Tax on Executive Compensation. The Act imposes an 

excise tax of 21 percent on compensation paid to the five 

highest-paid employees of a tax-exempt charity (or covered 

employees for any preceding year after December 31, 2016) on the 

sum of (1) compensation in excess of $1 million and (2) any 

excess parachute payment paid by the charity to such employees. 

For this purpose, an “excess parachute payment” means 

compensation to be paid to a covered employee when such 

compensation is contingent on the employee’s termination of 

employment, and the compensation amount equals or exceeds three 

times the base amount (the average compensation included in the 

employee’s income for the 5 taxable years before the employee’s 

separation date, but excluding payments from qualified 

retirement plans). The charity is liable for the excise tax, not 

the covered employee. Compensation paid to certain medical 

professionals is exempt from this provision. This provision is 

effective for taxable years beginning after December 31, 2017. 

IRC §4960.  



Tax Credits 

Credit for Clinical Testing Expenses (IRC §45C). The credit 

rate is reduced to 25 percent. 

Employer-Provided Child Care Credit (IRC §42F). Repealed. 

Rehabilitation Credit (IRC §47). The 10 percent credit for 

pre-1936 buildings is repealed. The 20 percent credit for 

qualified rehabilitation expenditures is retained, but must be 

claimed ratably over a 5-year period. This is generally 

effective for amounts paid or incurred after December 31, 2017. 

A transition rule applies for certain expenditures. 

Work Opportunity Tax Credit (IRC §51). Repealed. 

General Business Credit (IRC §196). Repealed. 

New Markets Credit (IRC §45D). Repealed. 

Credit re: Expenditures for Access for Disabled Individuals 

(IRC §44). Repealed. 

Employer Credit for Paid Family and Medical Leave (IRC §45S). 

This new credit allows eligible employers to claim a business 

credit equal to 12.5 percent of the amount of wages paid to 

qualifying employees on family or medical leave, if the rate of 

payment is at least 50 percent of the employee’s regular wages. 

The credit is limited to wages paid for 12 weeks in any taxable 

year. This credit ends on December 31, 2019, and is effective 

for wages paid after December 31, 2017. 

Tax Credit Bonds (IRC §§54A, 54B, 54C, 54D, 54E, 54F, and 

6431). The authority to issue tax-credit bonds and direct-pay 

bonds is repealed effective for bonds issued after December 31, 

2017. 

International Tax Provisions 

Before the Act, the U.S. taxed multinational corporations on 

a residence basis, and U.S. corporations were subject to tax on 

their world-wide income. Because many U.S. corporations also 



operated in foreign countries through foreign branches or 

subsidiaries and were taxed in those countries, double taxation 

was reduced through foreign tax credits and tax treaties. Most 

other countries tax their domestic corporations on a territorial 

basis; they tax domestic corporations on income earned in the 

territory in which they are incorporated but don’t tax them on 

income earned in foreign countries. The Act revises our federal 

tax system to make it a quasi-territorial system. This is a 

major shift in the U.S. method of taxing multinational 

corporations, but it is more closely aligned with the method 

used by many other countries with respect to their multinational 

corporations. 

Definitions 

Before describing some of the international tax changes in 

the Act, some definitions will be helpful: 

CFC. A controlled foreign corporation (CFC) is a foreign 

corporation in which more than 50 percent of its total voting 

power or value is owned by U.S. shareholders (which can be U.S. 

individuals, resident aliens, partnerships, corporations, 

estates, or trusts). 

PFIC. A passive foreign investment company (PFIC) is a 

foreign corporation that either (1) derives 75 percent or more 

of its gross income from passive investments (e.g., stocks and 

bonds), or (2) for which at least 50 percent of its average 

total assets held for the year produces passive income (e.g., 

interest, dividends, royalties, or rents). 

Subpart F Income. This term relates to income of CFCs and 

includes items of income from passive investments, sales of 

personal property, provision of services, insuring foreign 

risks, and oil-related activities. “Subpart F income” does not 

include income that is effectively connected with the U.S., 



unless that income is exempt from tax or taxed at a reduced rate 

pursuant to an applicable tax treaty. U.S. shareholders are 

generally taxable on Subpart F income when that income is earned 

by the CFC, even if such income has not been distributed to the 

U.S. shareholders. 

REIT (Real Estate Investment Trust). An REIT is a corporation 

with at least 100 shareholders that acts as an investment agent 

specializing in real estate and real estate mortgages, and 

distributes at least 90 percent of its income to its 

shareholders. 

RIC. A regulated investment company (RIC) is a mutual fund or 

exchange-traded fund that can pass through taxes on capital 

gains, dividends, and interest to individual investors. 

Changes Under the Act 

Deduction for Foreign-Source Dividends Received by U.S. 

Corporations. Consistent with its new quasi-territorial 

approach, the Act generally permits U.S. corporations to deduct 

100 percent of dividends attributable to foreign-source income 

received from specific 10 percent owned foreign corporations. 

The deduction is not available to RICs, REITs, or PFICs that are 

not CFCs. The foreign source portion of dividends is the amount 

of dividends received that bears the same ratio as the 

undistributed foreign earnings of the foreign corporation bears 

to its total undistributed earnings. To qualify for this 

deduction, the U.S. corporation must have owned the stock in the 

foreign corporation for at least 1 year. No foreign tax credit 

is allowed for dividends that qualify for the deduction. No 

deduction is allowed for certain dividends received from CFCs. 

This provision is effective for dividends paid after December 

31, 2017. IRC §245A.  



Repeal of Active Trade or Business Exception. Under pre-Act 

law, transfers of intangible property by a U.S. transferor to a 

foreign corporation in a nonrecognition transaction resulted in 

a deemed royalty stream that the U.S. transferor had to report 

for federal tax purposes over the life of the intangible 

property. In contrast, transferred property that was not 

intangible property subjected the U.S. transferor to immediate 

taxation unless that property was used in an “active trade or 

business.” The Act repeals the “active trade or business” 

exception, so all property, tangible or intangible, transferred 

to a foreign corporation is subject to immediate taxation. 

Global Intangible Low-Tax Income (GILTI). To encourage U.S. 

shareholders to retain intangible assets within the U.S., GILTI 

expands the categories of CFC income currently taxable to its 

U.S. shareholders, even if not distributed to the U.S. 

shareholders. The amount of GILTI is generally equal to the 

CFC’s total income, reduced by (1) CFC income already taxable to 

U.S. shareholders as Subpart F income; (2) a deemed return of 10 

percent on the CFC’s depreciable business assets (excluding 

intangible property); and (3) net interest expense. Corporate 

U.S. shareholders are allowed to deduct 50 percent of GILTI, 

making the effective tax rate 10.5 percent, increasing to 13.125 

percent after 2025. U.S. shareholders will be entitled to a 

foreign tax credit for 80 percent of foreign taxes paid on their 

GILTI amount. Commentators have noted that the formula used 

results in the U.S. shareholders being taxed on residual income 

and is not limited to income earned only from intangible assets. 

These changes are effective for taxable years of foreign 

corporations beginning after December 31, 2017, and for taxable 

years of U.S. shareholders within which such taxable years of 

the foreign corporations end. IRC §§904, 951A. 



Foreign Derived Intangible Income (FDII). Like GILTI, the 

purpose of FDII is to encourage U.S. companies to exploit their 

intangible assets within the U.S. The Act provides that U.S. 

corporations can deduct 37.5 percent of intangible income 

derived from exploiting U.S.-based intangible assets in foreign 

countries; the deduction results in a lower effective tax rate 

on FDII of 13.125 percent. FDII is income derived in connection 

with (1) property sold to any person who is not a U.S. person, 

and the property is shown to be for a foreign use, and (2) 

services provided to any person, or with respect to any 

property, not located in the U.S. For tax years after 2025, the 

deduction will be reduced to 21.875 percent, for an effective 

tax rate of 16.406 percent. These changes are effective for 

taxable years beginning after December 31, 2017. IRC §250. 

Modification of Attribution Rules. The Act modifies the 

definition of “10 percent U.S. shareholders” for purposes of 

determining whether a foreign corporation is a CFC. Before the 

Act, a 10 percent U.S. shareholder was defined as a U.S. person 

that actually or constructively owned at least 10 percent of the 

voting power of the foreign corporation. The Act amends this 

test to include 10 percent of the voting power or value of the 

foreign corporation’s stock. This will prevent U.S. shareholders 

from acquiring more than 50 percent of the value of the foreign 

corporation but less than 50 percent of its voting stock in 

order to avoid the CFC rules. These changes are effective for 

taxable years of foreign corporations beginning after December 

31, 2017, and for taxable years of U.S. shareholders within 

which such taxable years of the foreign corporations end. IRC 

§951(b).  

Modification of Stock Attribution Rules for Determining CFC 

Status. The Act deletes IRC §958(b)(4), to expand the 

constructive ownership rules for classifying foreign 



corporations as CFCs. In cases where a foreign corporation owns 

at least 10 percent of the stock of a U.S. corporation, the U.S. 

corporation will be treated as holding the stock of all foreign 

corporations that are owned by the 10 percent owned foreign 

corporation; i.e., “downward attribution.” This could cause U.S. 

corporations to have Subpart F reporting requirements with 

respect to brother/sister corporations as wells as expanding the 

CFCs that other U.S. taxpayers are deemed to have an interest 

in. These changes are effective for the last taxable year of the 

foreign corporation that begins before January 1, 2018, and for 

each subsequent taxable year. 

Reduction in Stock Basis on Sales of Stock in Foreign 

Corporations. A U.S. corporation, for the sole purpose of 

determining the amount of loss (but not gain) on the sale of 

stock in a 10 percent owned foreign corporation, must reduce its 

basis in that stock for dividends received that were deductible 

by the U.S. corporation under IRC §245A.  

Transfers Relating to Certain 10 Percent Owned Foreign 

Corporations. If a U.S. corporation sells stock in a foreign 

corporation that it has held for more than 1 year, any amount 

received by the U.S. corporation is treated as a dividend. 

Solely for determining whether there is a loss, the U.S. 

corporation must reduce its basis in the stock of the foreign 

corporation by any dividend received that was not taxed due to 

the foreign-source-dividend received deduction. 

If a U.S. corporation transfers substantially all of its 

assets in a foreign branch to a foreign corporation and thereby 

becomes a 10 percent shareholder in the foreign corporation, the 

U.S. corporation must include in income an amount equal to the 

“transferred loss amount” (the excess of losses incurred for 

which the U.S. corporation took a deduction over certain taxable 

income), subject to other adjustments. Amounts of income 



included under this provision are treated as U.S. source income 

and subject to U.S. tax. IRC §971 and new IRC §91. 

Source of Income for Inventory. Before the Act, the sale of 

inventory could be sourced either to the place of sale or where 

title passed. The Act changes this to the location of 

production, so that inventory produced entirely in the U.S. is 

sourced solely in the U.S. even if sold in foreign countries. 

Inventory produced entirely in a foreign country is sourced only 

in that foreign country, even if sold in the U.S. and even if 

title passes in the U.S. Inventory property that is produced 

partly in the U.S. and partly in a foreign country is sourced 

partly in the U.S. The Act does not provide any method for 

allocating between the U.S. and the foreign country when 

inventory is produced in both. Presumably, the IRS will issue 

regulations that will clarify the method of allocation. IRC 

§863(b). 

Sales of Interest in U.S. Partnerships by Foreign Partners. 

The Act provides that, if a foreign partner of a U.S. 

partnership sells its interest in the U.S. partnership, it has 

to report gain as income effectively connected to a U.S. trade 

or business to the extent the partner’s share of gain on a 

deemed liquidation of the U.S. partnership would be effectively 

connected income. This overrules the U.S. Tax Court case of 

Grecian Magnesite Mining Co. (2017) 149 TC No. 3. 

Base Erosion Tax. “Base erosion” refers to tax planning 

strategies used by multinational companies to reduce U.S. 

taxable income by making deductible payments to a related 

foreign person located in a country with low taxes, often when 

little economic activity is conducted. The Act imposes a base 

erosion tax and anti-abuse tax (often referred to as “BEAT”) on 

(1) U.S. corporations (other than a RIC, REIT, or S corporation) 

(2) that had average gross receipts for the prior 3-year period 



of at least $500 million, and (3) for whom the “base erosion 

percentage” is 3 percent or higher. The base erosion tax is the 

excess of 10 percent of the “modified taxable income” over the 

taxpayer’s regular tax liability. “Modified taxable income” 

generally means the taxable income of the U.S. corporation 

reduced by base erosion benefits (in general, deductible 

payments made to the foreign person). For 2018, the base erosion 

tax is equal to 5 percent. It will be 10 percent in 2019 through 

2025, and 12.5 percent thereafter. IRC §59A.  

Repatriation of Foreign Earnings. As a toll charge for the 

change to a territorial system, the Act provides that U.S. 

shareholders who own at least 10 percent of a foreign 

corporation must include the shareholder’s pro rata share of net 

post-1986 deferred foreign income of the foreign corporation to 

the extent not previously subject to U.S. tax. Due to a 

deduction provided for in this provision, the portion of 

deferred foreign income attributable to cash or cash equivalents 

would be subject to an effective tax rate of 15.5 percent, and 

other assets subject to an effective tax rate of 8 percent. 

Taxpayers can elect to pay the tax due under this provision over 

8 years. This is the provision that is requiring many major 

corporations to currently book large losses on their financial 

statements. IRC §956. 


